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1. Charter-engaging provision(s) considered:
Criminal Code 160
Representation of bestiality (3.1)

Every person commits an offence who knowingly publishes, distributes,
transmits, sells, makes available or advertises any visual representation that
is oris likely to be mistaken for a photographic, film, video or other visual
recording of a person committing bestiality.

Defence of public good (3.2)

No person shall be convicted of an offence under subsection (3.1) if the
conduct that forms the subject matter of the charge served the public good
and did not extend beyond what served the public good.

Question of law and fact, motives
(3.3) For the purposes of subsection (3.2),

(a) itis a question of law whether the conduct served the public good and
whether there is evidence that the conduct alleged went beyond what served
the public good, butitis a question of fact whether the conduct did or did not
extend beyond what served the public good; and

(b) the motives of the accused are irrelevant.
Punishment — representation of bestiality
(8.4) Every person who commits an offence under subsection (3.1)

(a) is guilty of an indictable offence and is liable to imprisonment for a
term of not more than five years; or

(b) is guilty of an offence punishable on summary conviction.
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Criminal Code 162
Definition of intimate image

(2) In this section, intimate image means

(b) a visual representation that is made by any electronic or
mechanical means and that shows an identifiable person who is
depicted as nude, as exposing their sexual organs or as engaged in
explicit sexual activity, if the depiction is likely to be mistaken for a
visual recording of that person.

2. Description of Charter infringement

Expanding the Criminal Code to criminalize visual representations of people exposing their
sexual organs, engaged in sex or committing bestiality (“bestiality means any contact, for a
sexual purpose, with an animal” (CC 160(7)) limits freedom of expression protected by
section 2(b) of the Charter, which generally protects any activity or communication that
conveys or attempts to convey meaning.

The idea of publicizing such an image to blackmail or harass an individual is abhorrent.
However, there may be less objectionable purposes captured by the provisions such as

- visualrepresentations of politicians or public officials for the purpose of political
criticism or ridicule;
- visualrepresentations shared for artistic purposes.

Sharing images for these purposes are not expressly exempted from criminal sanction up
to 5 years (re bestiality depictions) or 10 years (intimate images). Rather, whether such use
of an image is exempted from criminal sanction involves a judicial consideration of
whether its publication serves the “public good”, which has been defined as being
“necessary or advantageous to religion or morality, to the administration of justice, the
pursuit of science, literature, or art, or other objects of general interest” (see R v Sharpe,
2001 SCC 2, para 70). Establishing a “public good” exemption to criminal sanction does
not depend on motive, but rather on the effect of one’s actions, which must be proven with
evidence. See R v Nault, 2025 ABCJ 199.

These new provisions therefore limit freedom of expression, including expression for
potentially artistic and political purposes.



3. Brief Analysis

When it comes to the sharing of intimate images, itis clear that privacy interests are
protected by the criminal prohibition. In the case of criminalizing visual depictions that are
“likely to be mistaken for a visual recording of that person” nude, or engaging in sex or
bestiality, the interest is not actual privacy, but rather likely the reputational interests of the
victim.

Nevertheless, this will likely be considered a “pressing and substantial interest” for the
government to limit freedom. See for example Criminal Code section 298 (“defamatory
libel”).

Prohibiting the sharing of visual representations of a person in the nude, or engaging in sex
or bestiality, that could be mistaken for actual recordings of a particular person, is also
likely be found to be “rationally connected” to the goal of preventing serious harmto a
person’s reputational interests.

Whether the limits imposed by these sections on the freedom of expression are minimally
impairing is where the success or failure of a potential legal challenge will be determined.
The lack of express exception for artistic or political purposes means that some artistic or
political expression will likely be criminalized, engaging two of the core purposes for
freedom of expression, self fulfillment and democratic discourse. However, the desire to
prevent the sharing or publicizing of fake images, likely to be taken for real images, of
persons in the nude, or engaged in bestiality or sex, is likely to weigh on a judge considering
whether the prohibition, with the “public good” defense, is minimally impairing. Given the
public good defense, a court may in fact find these provisions to be minimally impairing.

In the final proportionality analysis, one will likely be hard pressed to show that prohibiting
the sharing of realistic but fake images of an identifiable person does more harm than
good.

Relevant Supreme Court of Canada caselaw includes:

- RvSharpe, 2001 SCC 2, where the Court upheld the Criminal Code prohibitions on
child pornography, but read in exceptions for (1) written materials or visual
representations created and held by the accused alone, exclusively for personal
use; and (2) visual recordings created by or depicting the accused that do not depict
unlawful sexual activity and are held by the accused exclusively for private use;

- RvKatigbak, 2011 SCC 48, where the Court considered claims of artistic purposes
and the “public good” in relation to child pornography charges.
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. Key points

e Bill16includes provisions that would most significantly restrict the sharing of Al-
generated images, likely to be mistaken as real, showing identifiable persons in the
nude, or engaging in sex or bestiality (sometimes referred to as “deepfakes”).

e While prohibiting the sharing of these kinds of images limits freedom of expression,
courts are likely to uphold this prohibition, noting the exemption for uses in the court-
determined “public good.”

e Freedom advocates should however likely pay close attention to attempts to more
broadly censor expression under the guise of tackling “online harms” through expansive
legislation similar to the prior Online Harms Act.

The information contained in this briefing note is provided for informational purposes only,
and should not be construed as legal advice on any matter.



