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INTRODUCTION

In May 2026, the provincial government of Saskatchewan passed the Compassionate
Intervention Act. Coming one year after a similarly structured and identically titled statute
from the government of Alberta, the C/IA demonstrates an increasing openness on the part
of provincial governments to allow for drug-addicted individuals to be compelled into
treatment, involuntarily and without having committed a crime or other offence.

REVIEW OF THE LEGISLATION

Purpose and definitions

The purpose of the C/A is stated to be “the timely stabilization, assessment and treatment
of persons who are suffering from severe substance use disorders and who, due to their
disorder, are likely to cause substantial harm to themselves or others, in the immediate or
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imminent future”.

It defines “substance use disorder” as “a pattern of substance use that causes the person
significant impairment” with reference, inter alia, to “poorly controlled or unstable medical
conditions” or “an inability to meet [one’s own] basic needs of daily living”.?

When evaluating the likelihood of substantial harm as a condition of apprehension, the CIA
directs a holistic approach with reference to the following indicia:

e The person’s history of drug overdoses or interactions with first responders;

e Evidence of substantial mental or physical deterioration;

e Asubstantially diminished ability to meet one’s basic needs of daily living;

e The person’s history of prior committals to treatment;

e Whether the disorder “negatively impacts key aspects of the person’s life, such as

the person’s health, employment or relationships”;
e Whether the person engages in “high-risk behaviours” due to substance use;

e Whether the personis neglecting or harming someone in his care;
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e Whether the person “negatively impact[s] community safety”.?

Administrative bodies under the CIA

The CIA empowers the Minister to designate premises as “compassionate intervention”
centres for assessment and treatment,* and establishes a “Compassionate Intervention
Board” to conduct hearings and reviews.®

Powers under the CIA
Under the CIA, peace officers and medical professionals may apprehend and refer a
person to an assessment centre, and any person may lay an information before a judge to
seek a warrant for arrest and assessment, if they believe on reasonable grounds that the
person in question:

e |s suffering from a severe substance use disorder;

e Islikely to cause imminent and substantial harm if not detained; and

e Should undergo an addiction assessment to determine if a recovery order is

appropriate.®

Upon admission to an assessment centre, the person is investigated by an assessment
team, which then decides between discharging the person or referring him for a hearing.” A
hearing may resultin:

e Adismissal and discharge;
e Anout-patient recovery order; or
e Anin-patient recovery order.®

“Recovery orders” - In-patient
A person may be subject to an in-patient recovery order if the hearing panel finds on a
balance of probabilities that:
e The person’s disorder is such that detention is necessary to facilitate withdrawal
and recovery;
e The personis likely to cause imminent and substantial harm if not detained;
e The personis unable to fully understand and to make informed decisions regarding
treatment; and
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e Detentionisinthe person’s best interest.®

A person subject to an in-patient recovery order may be detained for up to 6 weeks.
Detention appears to be renewable indefinitely, 6 weeks at a time.™

In cases where a person has been detained for 60 days or longer, and where the disorder is
likely to persist for more than 6 weeks, the registrar may apply to the court for a long-term
detention order of up to one year.™

“Recovery orders” - Out-patient
A person may be subject to an out-patient recovery order if the hearing panel finds on a
balance of probabilities that:

e The personrequires treatment, is likely to cause imminent and substantial harm if
he doesn’t receive it, and is unable to fully understand and make informed
decisions regarding treatment;

e Sufficient treatment services are available on an out-patient basis; and

e ltisinthe bestinterests of the patient to issue such an order.'

Persons subject to out-patient recovery orders may be bound by any of several conditions
similar to probation or parole conditions. Failure to comply may result in arrest and
reassessment.' Out-patient recovery orders remain valid for up to 6 months, which may be
renewed upon review.'

Procedural fairness to the patient
The drafters of the CIA appear to have recognized the high degree of procedural fairness
owed to patients in light of the heavy impact of decisions made under the statute.
Procedural protections under the C/A include:
e The provision of legal counsel to patients free of cost at every stage of
proceedings;'®
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e Inclusion of at least one current or former lawyer or former judge on the
Compassionate Intervention Board, and on all hearing and review panels appointed
thereunder;"”

e Mandatory 6-week review of all recovery orders;™®

e Written reasons for all of the following:

o Admission to assessment centres;'®

o Judicial warrants for apprehension and conveyance to assessment centres;?°
o Hearing adjournments;*'

o Hearing panel and review panel decisions;??

Aroute of appeal to the Court of King’s Bench of any board order.?

DISCUSSION

Involuntary addiction treatment laws, where there are no criminal or other offences at
issue, are novel and untested in the Charter era. Challenges to such laws, which seem
highly probable to occur, will likely draw on jurisprudence dealing with involuntary mental
health detention, and detention on national security grounds, both of which engage similar
public safety interests and civil liberties concerns.?

The detention provisions in the CIA implicate, at a minimum, sections 7 and 9 of the
Charter.

Section 7

Section 7 provides that everyone has the right to life, liberty and security of the person, and
not to be deprived thereof except in accordance with the principles of fundamental justice.
The liberty interest is self-evidently engaged by the detention provisions in the C/A. The
question becomes whether the deprivation of liberty authorized by the CIA is
fundamentally just.
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Vagueness — Fundamental justice requires that laws engaging the liberty interest be precise
enough to provide guidance for legal debate as to the scope of prohibited conduct, or the
area of risk. Laws that are too vague to accomplish this are fundamentally unjust.?® In the
case of the C/A, there are a number of analytical criteria that are highly subjective, such as
“inability to meet basic needs” and “negatively impacting community safety” as harm
indicia, or “best interest of the patient” as a ground for ordering in-patient detention. Such
phrases are capable of a wide range of interpretation, and may not be precise enough to
satisfy fundamental justice.

Gross disproportionality — A law will also be fundamentally unjust if it is arbitrary,

overbroad, or grossly disproportionate in relation to its purpose. Gross disproportionality
applies when “the seriousness of [a] deprivation [of life, liberty or security of the person]is
totally out of sync with the objective of the measure”.?¢ While the stated purposes of the
CIA are likely to be found legitimate and substantial, the methods contemplated by the
statute — which include, theoretically, the indefinite detention of people who have
committed no crimes — may fall short of this standard.

Procedural fairness — Fundamental justice also requires, at a minimum, the appropriate

amount of procedural fairness at common law.?” The more serious the deprivation of life,
liberty or security of the person, the more rigorous the procedural requirements become.?®
In this instance, there are serious deprivations of liberty contemplated by the C/A. There
are, however, significant procedural safeguards built into the process, including mandatory
periodic review periods, routes of appeal to the court, written reasons for every decision
made in the process, and notably, free legal representation for patients. This may be
sufficient to pass muster under section 7.

Section 9

Section 9 of the Charter guarantees freedom from arbitrary detention or imprisonment. The
CIA speaks openly of detention. The question then becomes whether that detention is
arbitrary.

Authorizing law — In the context of detention carried out under an authorizing law, it will not

be arbitrary where there are “standards that are rationally related to the purpose of the
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power of detention”.?® Recall that the stated purpose of the statute is to provide life-saving
treatment to people who are at imminent risk of harming themselves or others, and in the
least restrictive and least intrusive manner.*° The question then becomes whether the
powers of arrest, assessment and detention are rationally connected to that purpose.
Superficially, they appear connected.

Duration of detention — Section 9 also guarantees, in conjunction with section 10(c), a right

of “prompt review” of the detention.?' As discussed earlier in this briefing note, recovery
orders under the C/A are subject to panel review every 6 weeks, although this appears
renewable indefinitely. Moreover, a judge has discretion under the CIA, under certain
circumstances and upon application, to order an in-patient detained for up to one year.
Such long-term in-patients have the right to apply to the court for a review of that detention
order,* but can only make this request one time per order period, which as noted could last
for up to a year.®* The waiting period at issue in Charkaoui - 120 days before a detainee
could request a review of his detention — was found to violate section 9.34 Although the CIA
deals with a very different set of purposes underlying the power of detention — Charkaoui
was a national security/terrorism case —the limited right of review in the CIA makes it
possible that a person, having exhausted their right of review early into an order period,
could be detained far longer than 120 days before regaining that right. This may attract
section 9 scrutiny in a future Charter challenge.

CONCLUSION

Detention and imprisonment are the two most serious deprivations that the state can
inflict upon an individual. For this reason, it is morally imperative, and constitutionally
required, that laws with the potential to impose those deprivations are connected to an
important public purpose, spell out precisely what circumstances or conduct can resultin
detention or imprisonment, and lay out a clear and fair procedure that is scrupulously
followed both before and after shutting someone away. This is always important, but even
more so when the detention at issue is non-punitive, and imposed upon people who have
committed no crime or other offence.

As the failures, and the collateral damage to society, of the “harm reduction” model of
addiction treatment become impossible to ignore or excuse, governments are increasingly
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open to legislating involuntary treatment, including on an in-patient basis. This is
something new in the Charter era, and challenges to these laws may be expected,
particularly on the basis of the liberty guarantee of section 7, and the protection from
arbitrary detention of section 9.

Key jurisprudence to know:

Thwaites v Health Sciences Centre Psychiatric Facility, 1988 CanLll 5697 (MBCA) -
https://canlii.ca/t/g9t16

PS v Ontario, 2014 ONCA 900 - https://canlii.ca/t/gfr85

Charkaouiv Canada (Citizenship and Immigration), 2007 SCC 9 — https://canlii.ca/t/1qljj

KEY POINTS

e Provincial governments are increasingly open to legislating for addiction treatment
via involuntary detention.

e Detention for people who have committed no offence has been tested in other
contexts, including mental health and national security, and has been found
constitutional in principle, but clear guard rails are necessary.

e Constitutionally permissible detention requires a narrow definition of who can be
detained and under what circumstances, and a high degree of procedural fairness
for the detainee before and during detention.

e Involuntary treatment legislation implicates, at minimum, section 7 and section 9 of
the Charter, and the Compassionate Intervention Act is very likely to be challenged.

The information contained in this briefing note is provided for informational purposes only,
and should not be construed as legal advice on any matter.
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